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UC FC DT: TH E
POLLUTION CONTROL, HEARINGS BOAR D

STATE OF WASHINGTON

I N THE MATTER OF

	

)
CASCADE CULVERT, INC .,

	

)

Appellant,

	

)

	

PCHB No . 82-13 8
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
)

	

CONCLUSIONS OF LAW
PUGET SOUND AIR POLLUTION

	

)

	

fiND ORDE R
CONTROL AGENCY,

	

)

Respondent .

	

)
)

This matter, t<<e appeal from the Issaarce of a $?50 civil penalt y

for the alleged violatio .i of Section 3 .03(0) of respondent' s

Regulation I, came before the P .;iiutlot C ;trot Heari ng s Hoard, Gayl e

Rothrock, Cnairma,n, Lawrence J . Faulk ; pr : idini ' dnd David ?i:ana ,

Board Inenbers, at a formal h e aring in Lacer on Janl,ary 11, 1983 .

Respondent was represe' :ted by its attorney, Veith D . cGoffir. ,

a p pellant Cascade Culvert, Inc ., was repie3ented by Pobcrt Showalter ,

Production Ma :iager . The proceedings were electroricall y recorded .

Having heard the testimony, having examined the e<hibits and



1

	

,aving considered the ccntentions of the parties, the Board 7a-,es

	

es e

9 ! FINDINGS OF FAC T

I

Pursuant to ROW 43 .21L .260, respondent has filed with the Board a

certified copy of its ?egrlaLion ' and anendnenes _ :'ereto, w''_cn ar e

'ict LC

	

.

I I

On Se p tember 2 7 , 1982, at about 11 :09 a

	

respondent's rn s p ecto r

noticed a white p lume risin g fro- o p pellant'a plant located at 6525 -

188th Street T : E ., ,'.rll nton, Washington, in Snohomish County . Th e

wind direction was primaril ,l from a western direction . The shy wa s

generally overcast . The insp ector positioned himself south of th e

pia-It at a distance of about 600 feet to observe the p 1 ::•-le .

	

Th e

inspector recorded opacities ranging from 30 percent to 40 percent fo r

te n consecutive minutes . The inspector then visited a pp ellant's p lan t

and explained Reyulatio ;l I, Section 9 .03(b)'2) to Mr . Joe Freelove ,

Pant Manager

lz a

:f-er insNzc4ih,, t••~~ het as„alt uin : :.nN and det e r n :ning it wa s

the so ;.rce or the c lun'-, tee i speot_ci i.es

	

d N,

	

of .1ola ion No .

1 8795 at 11 2-2 a .m ., on Septenbel 27,

	

Oh October 20, 19b 2 ,

respondent sent .•-, app e llant by cert_ _ le

	

,Adil a Notice an 'l Ord e r o f

Civil Penalty No . 56 5 7 of 250 fer the alleged violation of Sectio n

9 .03(b) of lesponaent's Peculation I .

	

The i~ot ce and Order of Civi l

Penalt_ is the subject of the a ppeal .
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3

6

7

s

Section 9 .03(o) of respondent's Regulation I makes it unldwfui fo r

any person to cause or allow the emission of any air contaminant for a

4

	

period or periods aggregating t1cre thsn three mi n u tes ? ~ a n : one ou r

5 { whics is :

(1) Darer in shade than that described a s
No . 1 t20% dense_,,) on tne Rinceliann Chart, a s
published by t^e United States Bureau of mires ; o r

(2) Of such o pacity as to obscure an observer' s
view to a degree equal to or g reater than does sTol- e
described in Subsection 9 .03(b)(1) .

9

10

11

Section 9 .03(e) prc.ides that "this section shall not apply wrie n

tne presence of unc o p,oined water is the only reason for tne failure o f

the emission to meet the requirements of this section . "

v

Any Conclusion of Law which should be deemed a Finding of Fact i s

hereby adopted as such .

From these Findings the Board enters thes e

CONCLUSIONS OF LA W

I

The Clean Air Act through ?eg' :latio^ I provides that opacity whic n

obscures an observer's view to a degree equal to or greater Chan 20 %

density is prohibited . Res pondent established that this was the cas e

on September 27, 1982 . Ap pellant asserts that the emissions seen wer e

mostly water .

	

Even li this were Lr ::e, the emissions are not excuse d

under Section 9 .03(e) since that section apples to unconbined water .
2 4

2 3

26
FINAL FINDINGS OF FACT ,

27

	

CONCLUSIONS OF LAW E. ORD :R

	

-3 -
PCH r3 No . 82-18 8

1 2

1 3

i s

1 5

1 6

1 7

1 8

1 9

20

21



4ppellant did not follow the 9 .16 proceth:re l of ReLlazion I ..o =

start-ups and therefore tr e p rovision doe-, not appl :

	

Y,ppelian, ' .:a s

	

3

	

condl'iced 'that the e_ ;'lisslor.3 caua_d !la na= , and thete!or , n o

	

4

	

violation occLr red . The statute and Re gulat is ;s, huweJer, , de ha t

	

5

	

require :ldence of actual hart' . le 3oard cc l ode that 4D7ellan t

	

6

	

violated Seet _on 2 .03(W2) an Septe br

	

1)C2, dS alleged .

	

7

	

Accordingly, Cm : Penalty (No . 5657) a r, properly assessed .

	

8

	

I i

ppe'.iant nas a recof d of cne prevlo :.s Viola ton of R egulation I ,

	

10

	

the penalty for n';lc" was waived by respondent

	

T e instant p enalt y

	

11

	

is reason axle in amount . 3ut given ap sell tin e ' s record an-i its effort s

12 I to find a solution to its emissions, one-nalf of t h e penalty should be

	

13

	

suspended .

1 .1

Emissions exceeding any of the limit s
established by this Regulation as a direct result o f
start-ups, periodic shutdown, or una'oidable an d
unforeseeable failure or breakdown, or unavoidabl e
and unforeseeable upset of breakdown of )roc_es s
equipment or control a p paratus, s e al' not be deeme d
in violation prcvided the following requirements ar e
tier :

(1) The owner or o p erator of suc- proces s
or equipment shallImmediately notify the Agency o f
S1cn oci.lrrence, togetherwirh the pertinent	 fact s
relating thereto regardin g natur e	 of proole e P as wel l
as time, date, duration and u anticipated influence o n
emissions from the source .

(2) The owner or o p erator ,hall ' por th e
requeat of the Control Officer, sub it a fell reoor t
including te known caoSes and the pieventiv y'
measures to be taken to minimize or eliminate a
re-occurrence .

(Emphasis added . )
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II I

Any Finding of Fact which should De deemed a Conclusion of Law i s

hereby adopted as such .

From these Conclusions the Board enters thi s

ORDL R

	

6

	

order and l vti e of Civil Penalty No . :; t.37 for v % 5D issued t o

7 I Cascade Culvert, Inc ., in violation of resondent' s Regulation I i s

	

8

	

hereby affirmed provided, however, t_tat $125 of t h e amount i s

9 ! suspended on condition that appellant not violate any provision o r

	

10

	

Regulation I for a period of one year from the entry date of thi s

11

	

order .
?
T

J

DONE at Lacey, Washington, this \/,' day of January, 1983 .

17
See Concurrence & Dissent

1S

	

GrYLE ROTHROC(, Ci'airma n

19
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POT : ;OCK, ' lember, Concir, 1R j =hd .. :sr' £n'] I

	

Jar ;

3

	

c

	

cul idle Z -1e fLRU_ f ljS 1 CiR i' :~10[

	

an .,.

	

, ._r e<cCut :O_ Lhl:

4

	

s : .' Jens1

	

JL a,_' _ort .or, c, f

	

penalty .

	

I h0 . _J a : .1'

	

c )ri l.t'l C

5

	

action at-1 ,f the $25 : c . 71 : pehalt : .
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